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®totteb States Court of Appeals 

District of Columbia 


No. 9282 


Dany Frese, t/a Silver Dollar, 

Appellant , 

vs. 

Nicholas J. Gaston, t/a 
Nicholas J. Gaston Company, 
Appellee . 


BRIEF FOR APPELLANT 


Appeal from the District Court of the United States 
for the District of Columbia 


JURISDICTIONAL STATEMENT 

This is an appeal by Dany Frese, t/a Silver Dollar] de¬ 
fendant below, from a judgment for the plaintiff below, 
entered by the District Court of the United States \ for 
District of Columbia, on a verdict of a jury. (App. 6, $). 



2 


The District Court had jurisdiction under Title 11, Sec¬ 
tion 306, D. C. Code 1940. 

This Court has jurisdiction under Title 17, Section 101 
D. C. Code 1940. 


STATEMENT OF THE CASE 

Dany Frese listed his restaurant and bar tor sale with 
Nicholas Gaston. When Gaston secured a purchaser Frese 
refused to sell upon the terms and conditions offered be¬ 
cause he claimed they were not the terms originally given 
Gaston. 

Gaston filed this action for commissions due him in the 
sum of five thousand five hundred dollars ($5,500) which 
he claimed as the reasonable value of the services rendered. 

At the trial Frese testified that he had authorized the 
sale for fifty five thousand dollars ($55,000) plus the ac¬ 
tual dollar for dollar value of the liquor on hand and had 
agreed to pay Gaston five thousand dollars ($5,000) for his 
services: That Gaston had secured a purchaser who was 
willing to pay fifty five thousand dollars ($55,000) for the 
business and all of the liquor stock valued at seven thou¬ 
sand five hundred dollars ($7,500) that this was not in 
conformity with the authorization and that hence the orig¬ 
inal terms were not met by the purchaser. Gaston testi¬ 
fied that the contract he presented to Frese was in accord¬ 
ance with the terms originally agreed to by Frese. 

During the trial Gaston was permitted to testify, over 
objection, that both Frese and his attorney had offered 
to settle Gaston’s claim at a compromise figure. It is 
the receipt of this testimony in evidence which appellant 
claims was prejudicial and which warrants a reversal of 
the decision in the court below. 
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SUMMARY OF ARGUMENT 

i 

The only ground to be urged on this appeal is that the 
lower court committed error in permitting evidence of 
an offer of compromise. Gaston claimed Frese owed him 
$5,500 in commission and was permitted to testify that 
Frese had offered to pay him between $1,000.00 and 
$1,500.00 in full settlement. 

I. The Court Erred In Permitting the Appellee to Testify 
Concerning an Offer of Settlement 

Gaston testified that he procured a purchaser relady, 
willing and able to comply with the terms of the lifting 
given him by Frese; and that he presented Frese with a 
contract on June 5, 1945 (App. 18). In response to ques¬ 
tioning by his attorney he stated that Frese made no ob¬ 
jection to the terms in the contract other than the Com¬ 
mission to be paid Gaston; that as to that Frese offered 
to pay him one thousand five hundred dollars ($l,5p0). 
When counsel for Frese objected and asked that the jtes- 
timony concerning the offer be stricken, the Court staged: 
“He said he went up to one thousand five hundred dol¬ 
lars ($1,500). * * * The defendant called him and offered 
him one thousand five hundred dollars ($1,500)” (App. 
19). 

When counsel again objected and stated: “An offe^ of 
compromise in a case is not proper”, the Court replied: 
“I don’t agree with you at all” (App. 19). 

On grounds of public policy, an offer to' compromise or 
settle a disputed claim will not be received as an admis¬ 
sion of the party making the offer. J 

1 ECL 471 

“Overtures for the compromise of controversies are 
frequently made by parties who in good faith believe 
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in the justice of their claim or defense, but who de¬ 
sire to avoid the annoyance and uncertainty of liti¬ 
gation. Hence, offers of compromise are not neces¬ 
sarily any admission that the claim or defense is lack¬ 
ing in merit; and such offers are not in general ad¬ 
missible.” 

Jones on Evidence 
Sec. 652. 

‘‘An offer by one party to the other, i.e. if by a 
plaintiff, to accept compensation and if by a defend¬ 
ant, to make compensation, being open to the inference 
that it proceeds only from a desire to end controversy, 
and not from a concession of correctness of the op¬ 
ponent’s case, is not receivable.” 

Wigmore, Pocket Code Evidence 
Sec. 625. 

Admissions made on the occasion of an attempted set¬ 
tlement, if parcel of the treaty for a compromise and made 
in furtherance of the .treaty, are privileged and cannot be 
given in evidence against the party making them, because 
they are made upon a confidence and trust and are re¬ 
ceived as such by the party to whom they are addressed. 

Doon v. Ravey 
49 Vt. 293 

An independent statement of fact made in connection 
with an offer to compromise is not admissible in evidence 
when made as a concession on the part of the person mak¬ 
ing it for the purpose of inducing compromise. 

Calvert v. Friebus 
48 Md. 44 

Acker v. McGaw 
106 Md. 536, 560 

Kalns v. Bass 
122 Md. 467, 475 

Erickson v. Webber 
237 N.W. 558 (1931) 



“By all or nearly all the cases, the rule as estab¬ 
lished is not that an admission made during or in jcon- 
sequence of an effort to compromise is inadmissible, 
but that an offer to do something by the way of com¬ 
promise, as to pay sums of money, allow certain prices, 
deliver certain property, or make certain deductions, 
and the like shall be excluded. These cannot be called 
admissions as they were made to avoid controversy 
and to save the expenses of vexatious litigation. 

West v. Smith 

101 U. S. 264 

“The only remaining assignment of error is khat 
the circuit court would not receive in evidence any 
part of a letter written by the President of the Ware¬ 
house Company to Mr. Coale, the defendants’ agent. 
The letter was an offer to compromise and as s[uch, 
upon well-recognized principles, it was inadmissible. 
And it contains no statement which can be separated 
from the offer and convey the idea which was in the 
writer’s mind. The court was clearly right in reject¬ 
ing it. j 

“The judgment is affirmed.” 

Home Ins. Co. v. Warehouse Co. 

93 U. S. 542 

23 L ed 868, 871 

See Also: 

McMahon v. Mathews, 48 App D. C. 303, 309 
Hammond v. Dickey 183 Fed 977 
N. Y. Life Ins. Co. v. Rankin 162 Fed 103 
Arnold v. Owen, 78 Fed (2) 495 

Respectfully submitted, 

Wm. R. Lichtenberg, 

Samuel Barker, 

National Press Bldg., j 
Washington 4, D. C. 

Attorneys for Appellant. 
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I In The District Court of the United States 
for the District of Columbia 

NICHOLAS J. GASTON, 

t/a Nicholas J. Gaston Company—Brokers, 

501 Woodward Building, 

Washington, D. C. 

Plaintiff, 
vs. 

DANY FRESE, 

Trading as Silver Dollar, 

3124 M Street, N. W., 

Washington, D. C., 

Defendant. 

Filed June 12,1945 
Charles E. Stewart, Clerk 

Civil 
Action 
No. 29326 

Complaint for Brokerage Commissions 

The complaint of Nicholas J. Gaston, trading as Nicholas 
J. Gaston Company—Brokers, respectfully represents as 
follows: 

1 . That prior to, and during all of, the time mentioned 
herein, plaintiff was, and now is, a duly licensed business 
broker in the District of Columbia; and was and is actively 
engaged in the business-brokerage business. 

2 . That the defendant is a resident of the District of 
Columbia and that for more than one year last past did, and 
now does, own and operate a certain restaurant business 
located at 3124 M Street, N. W., known as the Silver Dollar. 
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3. That on or about May 2, 1945, defendant employed 
plaintiff as his broker to find a party or parties ready, 
willing and able to purchase said restaurant business for 
the sum of $55,000.00 (of which $25,000.00 was to be the 
cash payment), and agreed to pay plaintiff a commission 
of 10% thereon, to-wit, $5500.00 if plaintiff would be suc¬ 
cessful in doing so. 

4. That thereupon the plaintiff made diligent efforts and 
did extensive advertising to find purchasers for said busi¬ 
ness and that, on June 4, 1945, plaintiff did find prospec¬ 
tive purchasers and did procure a written offe} from 

2 them, and said prospective purchasers were f*eady, 
willing and able to purchase said restaurant^ busi¬ 
ness according to the aforesaid price which had been jspeci- 
fied by the defendant; but that, upon the presentation by 
plaintiff to defendant of said written offer, the defendant 
declined to accept said written offer for the sole alleged 
reasons that the $55,000.00 price and the $25,000.00 cash 
payment contained in said written offer were not sufficient 
and that he had changed his mind about selling; although 
plaintiff says that defendant had theretofore verbally and 
in writing authorized plaintiff to find purchasers foi said 
business at the aforesaid price and down payment, plain¬ 
tiff says that the usual rate of commission charged and 
paid in the District of Columbia in like situations wafe and 
is 10% of the total price or, to-wit, $5,500.00 and which is 
a reasonable charge for the services performed by the 
plaintiff as aforesaid, and that defendant agreed to pay 
the same when employing him. That plaintiff has (done 
all that is required of him to be done in the premises and 
is entitled to his commission as aforesaid, demand for which 
has been made and defendant refused to pay the same.i 

WHEREFORE, the premises considered, plaintiff de¬ 
mands judgment of and from the defendant in the sum of 
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$5,500.00 with interest thereon from June 4, 1945, besides 
costs. . 

George P. Lemm, 

430-432 Woodward Bldg., 

Attorney for Plaintiff. 

3 Answer 


First Defense :- 

Complaint fails to allege a cause of action upon which 
relief may be granted. 

Second Defense:- 

For further Answer to the Complaint, defendant states 
as follows: 

1. That he has no information sufficient to form a belief 
as to the allegations in Paragraph 1. 

2 . He admits the allegations contained in Paragraph 2. 

3. He denies the allegations contained in Paragraph 
3, but on the contrary, avers that he offered to sell his 
business for $55,000.00 plus the actual cost of the alcoholic 
beverage merchandise on hand and agreed with the plain¬ 
tiff that upon the consummation of such sale through the 
efforts of the plaintiff, that he would pay the plaintiff 
$5,000.00. 

4. He admits the plaintiff presented a prospective pur¬ 
chaser but denies that the offer made was in conformity 
with the authorization of procuring a purchaser given to 
the plaintiff by the defendant. Defendant denies each and 
every other allegation contained in said Paragraph 4. 

5. That if an offer is made in conformity with the 
4 authorization, the defendant is ready and willing to 



sell the said business and to pay the commission of 
$5,000.00 upon the consummation of the sale. 

Lichtenberg & Barker, 

By William R. Lichtenberg 
Attorneys for Defendd/nt, 

1074 National Press Bldg., 
Washington, D. C. 

i 

Demand for Jury Trial 

Defendant demands a trial by jury in the above-entitled 
cause. 

Lichtenberg & Barker, 

By Wtli-iam R. Lichtenberg 

Attorneys for Defendant. 


District Court of the United States for the 
5 District of Columbia 


Gaston, 

Plaintiff, 

vs. Calendar No.1_ 

Frese, 

Defendant. 

Civil Action No. 29326 

<• 

Filed Dec. 4,1945 
Charles E. Stewart, Clerk 
Pretrial Proceedings 

Statement of Naiure of Case: 

Complaint for brokerage commission, and sale of a 
restaurant. 





6a 


The plaintiff alleges that he was employed by the de¬ 
fendant as a broker being duly licensed in the Dist. of Col. 
to sell his restaurant under certain definite terms; that 
he produced a buyer able ready and willing to purchase 
the property under the terms stipulated, but the defendant 
has declined to go through with the sale. Wherefore, the 
plaintiff says he owes him the sum of $5500.00, the reason¬ 
able value of the service performed in dollars earned by 
him. 

The defendant, by way of answer, denies the allegations 
made by the plaintiff; agrees that the plaintiff did produce 
a prospective purchaser but denies that the offer made 
was in conformity wiith the authorization to procure a 
purchaser given to the plaintiff by the defendant. He fur¬ 
ther states that while he offered to sell his business for 
$55,000.00 it was understood that this figure was to have 
added to it the actual cost of liquors on hand and that 
upon the completion of such sale through the efforts of 
the plaintiff he agreed to pay him the sum of $5,000.00. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

George P. Lemm, Date Dec. 4,1945 

Attorney for Plaintiff. 

Samuel Barker, Matthew F. McGuire 

Attorney for Defendant. Pretrial Justice 

Verdict mnd Judgment 

6 This cause having come on for hearing on the 

25th day of January, 1946, before the Court and a 
jury of good and lawful persons of this district, to wit: 

Howard G. Parks 
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Virginia A. Scott 
Rose G. Tolson 
Joseph V. Keed 
Charles S. Gibson 
Aubrey J. Kendall 
James A. Manley 
James M. Slusher 
Anna R. Hudson 
Charles C. Gibb 
Warren L. Bailey 
Edgar T. Newkirk 

who after having been duly sworn to well and truly try 
the issues between Nicholas J. Gaston, plaintiff and Dany 
Frese, defendant, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 25th 
day of January, 1946, that they find the issues aforesaid 
in favor of the plaintiff and that the money payable to him 
by the defendant by reason of the premises is the sum of 
Fifty-five hundred dollars ($5,500.00). 

WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant the sum of Fifty-five hundred! dollars 
together with costs. 

Charles E. Stewart^ Clerk, 
By James M. Parsons, 

Assistant Clerk. 

By direction of 

I 

Justice T. Alan Goldsborough 

i 

Motion for a New Trial 

7 Comes now the defendant, Dany Frese, iby his 

attorneys, Lichtenberg & Barker, and moves the 
Court for a new trial in the above-entitled cause, and for 
reasons therefor says: 
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1 . That the Court erred in permitting the plaintiff to 
testify before the jury concerning an alleged offer of com¬ 
promise made by the defendant and his counsel. 

2. That the Court erred in instructing the jury that the 
provisions in the contract of sale submitted to the defendant 
were not pertinent to the issue and that the only question 
was whether or not all of the terms agreed upon were in 
the listing card when signed by the defendant. 

3. And for such other and further reasons as will be 
presented to the Court upon a hearing of this motion. 

Lichtenberg & Barker 
By Wm. R Lichtenberg, 

1074 National Press Bldg., 
Washington, D. C. 

Attorneys for Defendant. 

George P. Lemm, Esq., 

Attorney for Plaintiff, 

Woodward Building, 

Washington, D. C. 

You will please take notice that the above motion will 
be called for hearing at such time following the expiration 
of five days after service of a copy of this motion upon 
you as may be set by the Motions Clerk, and notice thereof 
given. 

Lichtenberg & Barker, 

By Wm. R. Lichtenberg, 

Attorneys for Defendant. 

8 Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion 
filed herein by Defendant, for a new trial, it is this 26th 
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day of February, 1946, ordered that said motion be, and 
the same is hereby overruled. 

Charges E. Stewart, Clerk, 
By James M. Parsons* 

Assistant Clerk. 

By direction of 

Justice T. Alan Goldsborough 

Notice of Appeal 

9 Notice is hereby given this 28th day of March, 

1946, that Dany Frese, t/a Silver Dollar hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 25th day of January, 1946, in favor of Nicholas J. 
Gaston against said Dany Frese. 

Lichtenberg & Barker 
By: Samuel Barker, 
Attorney for 

1074 National Press Bljlg. 

I 

16 Opening Statement on Behalf of the T>efendamt\ 

\ 

BY MB. LICHTENBERG 

MR. LICHTENBERG: May it please your Ifonor 
and you ladies and gentlemen of the jury: We expect to 
show you by the evidence in this case that on May 2, 1945, 
Mr. Frese, the defendant in this case, was desirous of 
selling his business and went to the office of Nicholas J. 
Gaston, the plaintiff, and spoke with his representative, 
and he told him at that time that he would sell his business 
for the sum of $50,000, plus the actual value of the liquor 
merchandise on hand in the restaurant, and that any 
amount over that that he got would be his commission.! 

I 


i 
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We expect to show you that as a result of that conversa¬ 
tion, Mr. Crassas put on the listing card $55,000 so that he 
would get $5,000 if he got $55,000 for the business; we 
expect to show you further that on the back of the card 
there was no notation that any of the liquor mer- 

17 chandise on hand would be included in the sale. 

Thereafter, on June 4th, some thirty-two days 
after that, and I might point out that the evidence will 
also show this exclusive listing was for a period of thirty 
days, notwithstanding that on this listing card there was 
subsequently written, as we expect to prove, forty-five days, 
but on June 4th, a contract was presented to the defendant 
in the case and he told the plaintiff at that time that $55,000 
was satisfactory, but he would not include his liquor mer¬ 
chandise because he had so advised Mr. Crassas before he 
had signed the listing card. 

We will show you after the listing card is presented to 
you that the notation that was put on there concerning 
$7,500 of liquor was put on there after Mr. Frese signed 
the listing card. 

We will further show you that no copy of this listing 
card was ever given to Mr. Frese. 

The evidence will further show that when the contract 
of the prospective purchaser was presented to Mr. Frese 
that there was contained a provision— 

THE COURT (interposing): What do you mean by 
this $7,500, sir? $7,500 was to be added? 

MR. LICHTENBERG: $7,500 was not mentioned, but 
the cost price was $55,000 plus the actual cost of whatever 
liquor may be on hand. 

18 THE COURT: What was the $7,500? 

MR. LICHTENBERG: We contend that the plain¬ 
tiff, subsequent to the execution of the listing agreement, 
inserted seven and a half thousand of liquor. 
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THE COURT: Which would make the price $62,500? 

MR. LICHTENBERG: A price of $62,500. j 

THE COURT: Proceed. j 

MR. LICHTENBERG: We will further shoy you 
that when the prospective purchaser signed the contract 
for the purchase of the business there was a provision in 
there on the execution of the contract, the purchase con¬ 
tract, not the listing contract, that all profits made by Mr. 
Frese from the time of the execution of the contract ^o the 
time of the actual transfer would belong to the purchaser 
and not to Mr. Frese. 

We will show you that in order to transfer a jiquor 
license in a restaurant it will take anywhere from seven¬ 
teen days to two months, and nothing on the listingj card 
indicated such an agreement, nor would Mr. Frese ^.gree, 
under any circumstances, to permit the profits while he 
still owned the business and before the money was piid to 
him to belong to the purchaser. 

If we show you these facts to your satisfaction we | shall 
expect a proper verdict at your hands. 

I 

j 

* * * * * 


19 NICHOLAS J. GASTON 


DIRECT EXAMINATION 
BY MR. LEMM: j 

Q Your full name is Nicholas J. Gaston? A Yes. 
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Q And your business is business broker? A Yes. 

• • • • • 

20 Q And were you in the city on May 2, 1945, do 
you recall? A I don’t think I was. 


Q And when you came back, did you ascertain about 
Mr. Frese having been in during your absence and listing 
the place for sale? A Mr. Crassas told me. 

• • • • • 

21 Q Is this the paper you speak of as the listing 

card ? A (after examining the document last above 
referred to) Yes, that is the one. 

• • • • • 

MR. LICHTENBERG: I have no objection to its in¬ 
troduction. 

MR. LEMM: I will ask that it be introduced as 
“Plaintiff’s Exhibit No. 1”. 

District Court of the United States for the 
District of Columbia 

Gaston 

vs. C. A. 29,326 

Frese 

Plf Exl 

Gentlemen: Date: May 2/45 

In consideration of your listing for sale and undertaking 
to find a purchaser, I agree to pay you a $4.00 listing fee 
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and hereby give you the exclusive right for 45| days 
from date hereof to sell my business which is described on 
reverse side of this card. If my business is sold, traced or 
exchanged during this exclusive period by you, myself or 
any other party or agent, I agree to pay you a cash com¬ 
mission of 10% of any price (which is accepted bjf me), 
whether said price is cash or terms, or both; minimum 
agreed commission to you $100; and it is understood that 
you shall have earned the commission if the business or any 
interest therein is sold, traded or exchanged during this 
exclusive period, irrespective of who sells, trades or ex¬ 
changes the business and irrespective of whether you may 
or may not have also found a prospective purchaser, or 
may or may not have been instrumental in finding thO pur¬ 
chaser, and irrespective of whether or not it wasj sold, 
traded or exchanged for an amount less than that stated 
on reverse side hereof. In event I sell, trade or exchange 
the business and fail to inform you of the purchase]price 
received, the maximum amount of sale price mentioned on 
reverse side hereof shall be without any further )j)roof, 
deemed and presumed to be amount received by me] and, 
unless rebutted by me in defense, shall be conclusive evi¬ 
dence thereof. 

. 

In event of sale, trade or exchange, I am to get credit on 
the amount of commission payable to you for the $4.00 paid 
you as listing fee. | 

I further agree that I will pay a commission of 10% of 
any price accepted by me if my business or any interest 
therein is sold, traded or exchanged to any of your clients 
at any time following the expiration of this exclusive] per¬ 
iod. 

I further agree that 50% of all forfeits of deposit are to 
become your property. ] 

The information contained on reverse side is furnished 
by me, and you may rely upon its accuracy. 
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Witness my hand and seal the day above written. 

Dany Frese (SEAL) 

Owner. 

Nicholas j. gaston co., Brokers 
By Crassas 112 

Gaston 

vs. 

Frese 

CA 

29326 

Owner’s Name Silver Dollar 
Owner’s business Address 3124 M St. 

Owner’s Res. Address Beny Freece 

Bus. Phone CO 19870 Res. Phone up to 12 P.M. 

Rent 300 From Kitchen 50.00 

Rental Agent_ 

Living Rooms 8 Rooms income 75.00 
Kind of Light 27.00 Heat V 2 + Y 2 
Amount of Stock (about) 7 y 2 thous with sale 

Cost of Fixtures (new) - 

Term of Lease 8 years 
Weekly Receipts 1800.00 
Suggested Price 55000.00 

2-iTooo • <50 

Suggested Terms QOOOflO Balance 400.00 up 6% 

How Long Established 15 years 

How long operated by you 26 months 

Remarks: Pay roll 140.00 75% Liquor 

Seating Capacity 175 Sale 
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Open 8 a.m. to 12 p.m. Guarantee^ 

Closed Sunday 4000.00 over 

Clears Monthly 

I, the owner, agree to procure necessary consents J;o as¬ 
signment of lease. 

The above information is supplied by me and can be 
relied upon by agent. 

Dany Frese 
Owner 

i 

j 

***** 

Q Did you make any effort to get a purchaser? 

I 

***** 

I 

A I began to advertise in three papers, the Washington 
Post, the Times and the Star. 

• • • • • 

i 

I 

i 

22 MR. LEMM: Is there any objection to ^hese 

advertisements? 

MR. LICHTENBERG: Your Honor, counsel has 
asked if there is any objection to these advertisements. 
They have nothing to do with the case. We are either 
bound by our contract or not. 

I think it is immaterial and I object to them. 

MR. LEMM: I think it is quite material, your Honor. 
His efforts— 

THE COURT (interposing): The Court overrules the 
objection. 


i 

i 



16a 


The Court thinks the background— 

MB. LEMM (interposing): I show you— 

THE COUBT (interposing): Of the case is generally 
admissible in evidence. 

Proceed. 

BY MR. LEMM: 

Q I show you three ads here and ask you if those are 
the advertisements about which you have just testified, 
which appeared in the newspapers about which you have 
just testified (exhibiting various papers to the witness). 
A (after examing the papers last above referred to) Yes. 
This is one, and this is one and this is one. 

Q Now, the one you just had in your hand is the one 
from the paper, the Washington Post, dated Sunday, May 
20,1945. Is that correct! A Yes, that is right. 

23 Q And the one preceding that is the one from 
the paper dated Sunday, May 13,1945, in the Sunday 
Star. Is that right! A That is right. 

Q And the one preceding that is one that appeared in 
the Sunday paper on May 6,1945, in the Washington Post. 
Is that right! A Yes. 

MR. LEMM: I offer these in evidence now and ask 
that they be marked Plaintiff’s Exhibits 6, 6-A and 6-B. 

(The three advertisements referred to were there¬ 
upon marked by the Clerk of the Court “ Plain¬ 
tiff’s Exhibit No. 6” * ‘Plaintiff’s Exhibit No. 6-A” 
and “Plaintiff’s Exhibit No. 6-B” and the text 
thereof was read to the members of the jury.) 

District Court of the United States for the 
123 District of Columbia 

Gaston 
vs. 

Frese 


No. 29,326 Civil Action 



17a 


Plf Ex 6 

The Washington Post 
Snnday, May 6,1945 7R 

Restaurant in busy section; 175 seats, modern equipment, 
guaranteed, $4,000 monthly profit, 8-year lease. Price, $55,- 
000; $25,000 cash. $7,500 liquor stock included in above 
price. 

. 

NICHOLAS J. GASTON 

501 Woodward Building District ,7765 

•j 

District Court of the United States for the 

124 District of Columbia 

Gaston 

vs. No. 29,326 Civil Action 

Frese 

Plf Ex 6A • ! 

The Sunday Star, Washington, D. C. 

Sunday, May 13, 1945. 

Restaurant in busy section, modern equipment, guaranteed 
$4,000 monthly profits. 8-year lease. Price $55,000, $25,000 
cash. $7,500 liquor stock included in the above price. N. J. 
Gaston, 501 Woodward Building, District 7765. 

i 

District Court of the United States for the 

125 District of Columbia 

Gaston 

vs. No. 29,326 Civil Action 

Frese 

Plf s Ex 6B 
The Washington Post 
Sunday, May 20, 1945 

Cocktail Lounge—Seller guarantees $4,000 net income 
monthly. Rent $225 mo. 8-year lease. Payroll $140 weekly. 
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175 seating capacity. Short hours, no Sundays. Price $55,- 
000. $7,500 liquor stock included with sale Terms. 

NICHOLAS J. GASTON 

501 Woodward Bldg. District 7765. 


• * * • * 


Q Now, Mr. Gaston, you spoke of a contract? A Yes. 


MR. LEMM: I offer that in evidence as “ Plain- 
24 tiff’s Exhibit No. 2” 


Q And in connection with that, you got a check for 
$5,000? A $5,000 check. 


• • • • • 


THE WITNESS: That was a deposit, you know. 


• • • • • 


25 Q Now, was this contract ever presented to the 
defendant? 


• • • • • 


A I think it was on June 5,1 think 


# • • • • 


26 
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Q When did you talk to Mr. Frese about that contract? 

* • * • • 

i 

I 

A It was June 5, yes. 


* • # * * 

i 

i 

I 

27 Q And did he object to any of the provisions 
in the contract! A He did not. The only thing, 

when he went to his lawyer and his lawyer called hiih and 
he went up to $1500— 

28 MR. LICHTENBERG (Interposing): Your 
Honor, I move that be stricken. He said something 

about his lawyer. 

THE COURT: He said he went up to $1500. 

MR. LICHTENBERG: He said his lawyer called him. 

THE COURT: The defendant called him and offered 
him $1500. j 

MR. LICHTENBERG: An offer of compromise! in a 
case is not proper. 

THE COURT: I don’t agree with you at all. 

MR. LICHTENBERG: Very well, your Honor.| 

BY MR. LEMM: j 

Q And then was anything said about suing or demand¬ 
ing payment! A I told him I would sue him if he did 
not close the deed, because this is the second time he done 
it to me. The year before that he give it to me to sell before. 

MR. LICHTENBURG: He is going into something 
that has nothing to do with this case. 
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THE COURT: I do not think there is anything 
wrong in his testimony. 

MR. LICHTENBERG: All right. 

* * # * • 

Q (interposing) And then—Do you admit this letter 

29 that I offer in evidence, if it please the Court, as 
Plaintiff’s Exhibit No. 3, a letter from myself to 

the defendant; there is no objection. 

(A letter produced by Mr. Lemm was thereupon 
marked by the Clerk of the Court “Plaintiff’s 
Exhibit No. 3”.) 

30 MR. LEMM: And the same thing with that 
other letter. 

MR. LICHTENBERG: No objection. 

MR. LEMM: Also Plaintiff’s Exhibit No. 4, a letter 
from me dated June 7, 1945, to the defendant. 

(The letter of June 7,1945, was thereupon marked 
by the Clerk of the Court as “Plaintiff’s Exhibit 
No. 4.” and the-contents of Plaintiff’s Exhibit No. 
3 and Plaintiff’s Exhibit No. 4 were read to the 
jury by Mr. Lemm.) 

Law Offices of 

121 GEORGE P. LEMM 

Woodward Building 

Fifteenth and H Streets, N. W. 

Washington, D. C. 

Harold Brody Telephone NAtional 8381 

June 7, 1945 

Mr. Dany Frese, 
t/a Silver Dollar, 

3124 M Street, N. W., 

Washington, D. C. 



My dear Mr. Frese: 

Having reference to onr telephone conversation at J3:55 
p.m. today: 


In my yesterday’s letter to yon, I stated that the pros¬ 
pective purchasers were perfectly willing to have yon write 
vour own contract if, for any reason, any of the terms of 
the proposal submitted by them were unsatisfactory to 
you,—just so long as the substantive provisions of the price 
and terms be embodied in accordance with your listing with 
the Broker. Mr. Gaston had them waiting in his office 
today for that purpose. From my conversation with |you, 
it appears that your sole objection to the written offer 
made you relates to the price offered, and that you contend 
that the Gaston Company was employed by you to get $50,- 
000 net to you, plus dollar for dollar for whatever liquor 
and beer inventory you have on hand, and whatever] the 
Broker gets over that would be his compensation. 


Mr. Gaston denies your contention and informs me that 
lie has fulfilled his contract with you in procuring purchas¬ 
ers on the basis of the written employment, and that your 
refusal to make a deal in accordance therewith entitles him 
to his commission, and directs me to institute suit for col¬ 
lection. You realize, of course, that what you are now ask¬ 
ing amounts to over $60,000.00, and this the purchasers re¬ 
fuse to paj r . In view of your remarks of today overt the 
telephone, I take it that the matter must be litigated. 

Yours truly, 


GPL/mjc 


(Signed) George P. Lemm. 


June 6, |1945 


118 


22a 


Mr. Dany Frese, 

t/a Silver Dollar, 

3124 M St. N. W., 
Washington, D. C. 

Dear Sir: 


I represent the Nicholas J. Gaston Co. in the matter of 
the commission which has been, and now again is, demanded 
of yon as a result of the procuring of purchasers willing 
to purchase your business. 

I talked with the prospective purchasers to-day, who had 
submitted a written proposal to buy, and they informed me 
that they would be glad to have you write your own con¬ 
tract if, for any reason, any of the terms of the proposal 
submitted by them were unsatisfactory to you,—just so 
long as the substantive provisions of the price and terms 
be embodied in accordance with your listing with the 
Broker. They will wait all day tomorrow for you with re¬ 
gard thereto, provided you inform my office that you intend 
to do so. However, my client informs me that you informed 
him, after the written offer of the prospective purchasers 
was submitted, that you had now changed your mind about 
selling but might do so if the price were increased as well 
as the cash payment. If the latter be not the case, please 
let me hear from you so that the deal may be made. 

Yours truly, 


GPL.wm 


(signed) George P. Lemm. 


• • • • • 


31 CBOSS EXAMINATION 

BY ME. LICHTENBEBGr: 

• • • • • 


34 Q So you did not talk to him about this transac¬ 
tion then until June 5th? A That is right, j 
Q And that was the day after the sales contract was 
signed? A That is right. 

* . # * * • 


Q At that time, did not he tell you that his agreement 

with Mr. Crassas was that he was to receive $50,000 net, 

* | 
plus the actual value of the liquor merchandise on i hand, 

and anything above that that you got was to be your 

35 commission? A He did not. 

J 

***** 

I 

When he came to the office, the first thing he wanted to 
know was how much the commission was, and if it yould 
be $30,000 instead of $25,000, and my client was outside the 
office and I said: I will take it up with my client and if I 
can get thirty I will be glad to do it, and I went outsid^ and 
asked my client if he had thirty and he said No, he did 
not have it; he wanted some capital, so I came back in and 
I said: No, I am sorry. I cannot get you $30,000. j 

Then he wanted to know about the commission and-H- 

i 

BY MR. LICHTENBERG: I 

Q (interposing) I am talking about the conversation 
you had on June 5th. A That is what I am telling you 
now. 

Q Go ahead. A Then when he saw me I did not pome 
down in the commission, and then he wants to — he said: 
Well, I did not sign the card; I did not sign this card, for 
the first time, and then he said the $7,000 or seven and a 
half thousand stock included — I do not understand this. 
He told me that. He told me that when I did not want 

36 to cut my commission down. 
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• # • • • 


» 

Q He did, however, during that conversation, tell you 
that he never signed up for the $7,500 of stock to be in¬ 
cluded? A He told me that after when I did not cut my 
commission then he brought that up, yes. 

Q Is not this what you testified to in the deposition? 
A I think I did, yes. 

Q Wait a minute. I have not asked you the question. 
I am talking about the deposition on January 15th, and 
these questions were asked on Page 10: 

“Q If you did not discuss the matter of the liquor, say 
so. If you did, tell us what was said. That is all.” And 
you answered: “A Listen. He want to know the com¬ 
mission. I told him the commission was ten percent. He 
says No, that he was willing to give one thousand dollars 
and let the buyer —” 


• • • • • 


37 “Q He told you that he never signed up for seven 
and a half thousand dollars worth of stock?” And 
you answered: 

“A He said he did not understand it . 99 
Did you testify so at the deposition? A I did. Now, I 
am saying the same thing to you. 


• • • • • 


Q Now, that was on June 5. A That was on June 5. 




39 Q Mr. Gaston, did Mr. Frese tell you on the oc¬ 
casion of June 5th that if you presented a contract 
pursuant to the terms of the listing card, and that the 
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seven and a half thousand was not included with the sale, 
that he would execute a contract of sale? A No, ho. He 
told me after I won’t cut the commission down, ftiat is 
when he told me. That is the first thing he told the. He 
wanted to know if the commission was one thousand, and if 
I got the seller to pay the other, and I told him noj I did 
not do that kind of business, the seller pays the commission. 


41 Q Did he tell you that if you could not cut the 
payment or the actual stock on hand, that if you cut 
your commission down, then he would cut his price as he 
understood it? A I don’t get it. 

I 

i 

I 

# * « • # 

I 

43 CONSTANTINE W. CRASSAS | 

was called as a witness for and on behalf of the plain¬ 
tiff 

• * * * # 

50 CROSS EXAMINATION 

I 

BY MR. LICHTENBERG: | 

Q Mr. Crassas, did he at any time tell you that he . 
wanted to show the contract to his attorney? 

• • • * • 

A Yes, he did say. 

Q Now, let me ask you this: Did you deliver the con¬ 
tract to Mr. Frese in the store? A Yes, sir. 
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• • • * • 


51 Q And on that occasion what did he tell you? 
A Well, he said: I will see my lawyer about it. 

• • * • • 

56 Q You were with Mr. Frese and Mr. Gaston for 
a good part of the conversation at Mr. Gaston’s 
office on June 5th? A I was in and out. 

Q You were in and out? A Yes, sir. 

Q Did you hear Mr. Frese tell Mr. Gaston that the liquor 
was not to be included in the deal? A Yes, I heard Mr. 
Frese make that remark to Mr. Gaston. 


• • * * • 


57 Q What did Mr. Gaston reply? A I think he 
told Mr. Frese that he has to pay the ten percent 
commission and he has to give to the buyer seven and a half 
thousand of the liquor stock as per the card he signed. 


• • # • • 


84 DANY FRESE 

was called as a witness for and on behalf of the de¬ 
fendant 


• • • • • 


DIRECT EXAMINATION 

BY MR. LICHTENBERG: 

• • • • • 
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88 Q Now, Mr. Frese, did there come a time when 
Mr. Crassas came to your place with this gentleman 
who is here, Mr. Psarakis? A Yes. 

* * • # • 


89 Q Did there come a time that you again saw Mr. 
Crassas? A Yes. 

Q And when was that, if you recall? A That is ijip at 
Gaston’s office. 


90 Q The day following, did you go to Mr. Gascon’s 
office? A They called me up at eleven o’clock. I 

was to be there and I told him that I would be there at 
one o’clock. 

Q Were you there at one o’clock? A Yes, I was. 

Q And did you have a conversation with them on [that 
occasion? A Yes. 

Q With whom? A Gaston. 

Q Tell his Honor what that conversation was, tellj the 
Court and the jury what the conversation was. A Well, 
they presented a contract to me with a check for $5j000. 
Then I read the contract which reads $55,000 and I had to 
give $75,000 — 

Q (interposing) $7500 you mean? A $7500 tcj the 

91 buyers in liquor. 

Q Think about what you say. $7500 in liquor? 
A $7500 for liquor. 

Q And what did you say then? A I told them that hvas 
not the way I signed it. 

Q When you signed it, what-were you talking about? 
A It was not there, $7500. 

Q When you said that, were you referring to Plain¬ 
tiff’s Exhibit No. 1, that it was not on this agreement? A 
The last time when I saw it? 
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Q Yes. A Yes. It was there. 

Q The last time you saw it it was there? A Yes. 

Q Did you refuse to sign the contract? A Yes, sir. 

Q And the reason set forth was because it included 
$7500 liquor which you did not agree to give? A That is 
right. 

Q Did you have any further conversation with Mr. 
Gaston at that time? A No. 

* • • • • 

92 Q This contract for the sale provided for $55,000, 
$25,000 down and the rest over a period of time. If 
they had not included $7500 of liquor, would you have 
signed the contract? A If it was not, yes. 

• • • • • 


94 CROSS EXAMINATION 

BY MR. LEMM: 


Now, Mr. Frese, from the time you signed this listing 
card on May 2, 1945, and until June 4th or June 5th, 1945, 
you had no conversation with Mr. Gaston or Mr. 
95 Crassas, or anyone from his office? A No, sir. 

• • • • • 

101 Q The only objection you had to this contract 
when it was presented to you was the price, was it 
not? A That is right. 

• • • • * 
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Q Yon also read the contract there? A Yes. 

I 

* • • • * 

Q You called me up at 3:55 p.m. June 7, 1945, and I 
ask you if you did not tell me this: 

I just got your letter a few minutes ago, Mr. Lemm. 

102 I told Nick yesterday that I was satisfied with; the 
customers, the contract and everything exceptj the 

price. I don’t remember just what was in the card \yhen 
I listed the place for sale, because Nick was out of town 
then, and a fellow named Gus—I don’t know his last name— 
filled it out, but you tell Nick if he gets $50,000 net to me and 
dollar for dollar for liquor I will sign the contract, but I 
won’t pay any commission. Whatever he gets over th^t is 
his. A That is right. 

Q Now, then, didn’t I say this to you and didn’t fyou 
make the following reply: 

I doubt whether they get that because they told me you 
already showed them the liquor in the place and told me 
$7500 liquor went with the place. 

Didn’t you answer me: Yes, I showed them the liquor 
and told them right then when they had a customer ttyere 
that I wanted extra for the liquor and, another thing, j an¬ 
other thing I don’t like, I told them to keep my place |out 
of the newspaper and a couple of days after I signed dp I 
saw them advertise my place for sale in the newspapers, 
Mr. Lemm, and that is the whole story, and if they can’t 
get what I want tell them to let me alone. A That is 
right. 

Q When you saw them advertising your place for 
000 in the newspapers, including $7500 of liquor, why did 
not you get in touch with them if you wanted more 

103 for it yourself than that? A I think you have got 
me a little confused. I did not tell you by telephone 

that I saw any advertisement of my place in the newspapers. 
I never read advertising in the first place. 

I 
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Nicholas J. Gaston, T/A Nicholas J. Gaston Company, 

Appellee. 


Appeal from the District Court of the United States for 

the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Aside from the fact that appellant fails to mention that 
he raised almost every conceivable defense at the trial, 
the last paragraph (page 2 of his brief) of his Statement 
of the Case that appellee was permitted to testify that 
appellant “and his attorney had offered to settle Gascon’s 
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claim at a compromise figure’’ is not supported by either 
the typewritten transcript of the testimony nor by the 
excerpts therefrom contained in the joint appendix. 

STATUTES 

The relevant part of U. S. Code Title 28 par. 391, Sec. 
269, 40 Stat. 1181 (Comp. St. Ann. Supp. 1919, par. 1246, 
provides that on the hearing of an appeal— 

“* * # the court shall give judgment after an 

examination of the entire record before the court, 
without regard to technical errors, defects, or excep¬ 
tions which do not affect the substantial rights of the 
parties.” 


SUMMARY OF ARGUMENT 

1. The evidence admitted did not constitute an offer 
of compromise; and appellee did not testify that appellant 
had offered to pay him between $1,000.00 and $1,500.00 
‘‘in full settlement” as is set forth in appellant’s Summary 
of Argument. 

2. If it should be held that the evidence represented 
an offer to compromise, it would still be admissible as an 
admission or declaration against interest, and as a state¬ 
ment of fact independent of the concession involved. 

3. Appellant accepted (instead of excepting to) the 
trial court’s ruling on the admission of the testimony 
complained of. 

4. Even if the testimony were improperly admitted, 
appellant waived any error by reason of cross-examination 
of another witness on this same conversation. 

5. An examination of the entire record will disclose 
that the judgment should not be reversed for any technical 
error, if one should be found to have been committed, 
because the substantial rights of the parties were not 
affected and it will be shown that appellee should, and 



3 


would, have prevailed if such testimony had not been 
admitted. 


The argument will follow the points as set forth in its 
Summary. 

i 

1. Tne evidence did not constitute an offer of com¬ 
promise ; and there was no testimony whatsoever admitted 
that appellant had offered to pay any amount IN FULL 
SETTLEMENT or during any negotiations for settlement. 
The evidence plainly showed that appellant tried tq “cut 
the commission.”—App. 25a. When he offered tjo pay 
$1,000 (App 25a) and then $1,500 after he had gone 
through the routine matter of submitting the purchasers ’ 
contract to his attorney (App. 25a), there was no dispute 
existing between them; nor was it an offer to buy peace, 
or an offer to compromise. He wanted the benefit of 
appellee’s work which had been completed and apparently 
felt no harm in trying to reduce his obligation or ko get 
the buyers to pay part of the commission. In onjler to 
fix the time, surrounding circumstances, and for purpose 
of sequence, we start with appellee’s cross-examifiation 
by appellant (App. 24a-25a), from which we quote: 

“Q. Mr. Gaston, did Mr. Frese tell you o|n the 
occasion of June 5th that if you presented a cohtraet 
pursuant to the terms of the listing card, and that 
seven and a half thousand was not included wijh the 
sale, that he would execute a contract of sale? j 
A. No, no. He told me after I won’t cut the com¬ 
mission down, that is when he told me. He wanted to 
know if the commission w~as one thousand, and if 1 
got the seller” 

(Note: Witness meant the “buyer" as sholvn in 
the answer to the fourth question in Appendix 
24a) 

“to pay the other, and 1 told him no, I did not. do 
that kind of business, the seller pays the commission." 


And, from the direct examination (App. 18a-19a): 


i 

i 
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“Q. Now, was this contract ever presented to the 
defendant? A. I think it was June 5, I think. 

Q. When did you talk to Mr. Frese about that 
contract? A. It was June 5, yes. 

Q. And did he object to any of the provisions in 
the contract? A. He did not. The only thing, when 
he went to his lawyer and his lawyer called him and 
he went up to $1500—”. 

In view of the 4th Defense (App. 4a) and appellant’s 
Opening Statement (App. 11a), and apart from the other 
reasons set forth in this brief, testimony of the conversa¬ 
tion had when appellee presented the purchasers’ contract 
to appellant was admissible to show whether and to what 
extent he found fault with the contract as being contrary 
to what appellant claimed to have been the contract of 
employment. We have been unable to find any support 
anywhere for appellant’s contentions that appellee was 
permitted to testify that appellant “and his attorney had 
offered to settle Gaston’s claim at a compromise figure” 
(p. 2 of appellant’s brief) or that appellant “had offered 
to pay him between $1,000.00 and $1,500.00 in full settle¬ 
ment” (p. 3 of appellant’s brief). 

2. If it should be held that the evidence represented 
an offer to compromise, it would still be admissible as 
an admission or declaration against interest, and as a 
statement of fact independent of the concession involved. 

After appellant had been presented with the pur¬ 
chasers’ contract and had exhibited it to his lawyer (App. 
25a-26a), his efforts to cut the commission down; to pay 
$1,000 commission and to have the buyers pay the other 
(App. 24a-25a), and later “went up to $1,500” (App. 19a), 
all showed that the offer presented from the purchasers 
was in accordance with the terms of the employment. 
Testimony thereof was, therefore, admissible as a declara¬ 
tion or admission against interest and as part of the 
conversation had between the parties after procuring the 
purchasers’ contract and when presenting same to ap- 
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pellant. Further, after appellant’s efforts to cut thejcom¬ 
mission or to have the buyers pay all above $1000 cjf the 
commission had failed, appellant’s objection to the con¬ 
tract being then limited to the inclusion of the $7500 
liquor stock certainly was relevant to discredit the other 
defenses and claims made by appellant in his opening 
statement as recited in Appendix lOa-lla. Therefore, 
efforts made, after appellee had performed his woxjk, to 
cut the commission down or to have the buyers absorb 
part of the commission all contemplated the deal ^o go 
through on the contract as presented, and were not “ojffers 
to buy peace” or “to avoid litigation.”—see Donlhj v. 
Bailey, 48 Colo. 373, 376, 110 P 65, which answers appel¬ 
lant’s contention and goes into the law fully. Apd in 
Montana^Tonopah Min. Co., 192 Fed. 714 (aff 196 j Fed. 
612, 116 CCA 9 286), objection was made to the admission 
in evidence of a resolution of defendant’s board of direc¬ 
tors on grounds including “that it was an offer to jcom- 
promise the plaintiff’s demand and as such inadmissible.” 
In holding otherwise, the U. S. Circuit Court of Appeals, 
at page 617 of its opinion, held: 

“The admission of any distinct fact made eo aniiho is 
competent, though made in the course of a proceeding 
for compromise.” 

! 

The admissions in the case at bar were not made jin a 
“proceeding for compromise” or for the purpose of Com¬ 
promise; and do not come within the line of authorities 
cited by appellant. In order to exclude an admissioiji, 

“it is necessary that the moving cause of the state¬ 
ment should have been negotiations looking to a Com¬ 
promise, pending or contemplated when the statement 
was made”—22 C. J. 311, and many cases C^od 
therein. 

And 22 C. J. 312-3: j 

“* w * statements made by reason of their sup¬ 
posed truth and without special reference to a <?om- 
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promise are competent, and not to be excluded merely 
because the party subsequently asserts that he in¬ 
tended to effect a compromise. So a statement may 
be regarded as a competent admission when made 
before a controversy arose, or as an inducement to 
consent to open negotiations for compromise * * 

On the theory that the testimony of the conversation in 

question established the fact that the contract of the 
purchasers was not objectionable for the many other rea¬ 
sons charged by appellant in his opening statement to 
the jury (and which statement was made before any tes*- 
timony was introduced by appellee), the conversation, even 
if construed as an offer of compromise, would have been 
admissible under the doctrine of “Statement of Indepen¬ 
dent Facts” as set forth in 22 C. J. 314-5-6 and cases 
cited therein, and we quote from paragraph 349 of the 
text (22 C. J. 314): 

“Statements of facts independent of the concession 
involved in an offer of compromise are competent as 
admissions, since they are supposed to have been 
made because of belief in their truth. This rule ap¬ 
plies, although such statements directly relate to a 
compromise offer, or were made pending compromise 
negotiations, or at an interview during which the 
terms of a compromise were discussed, or probably 
would not have been made at all except upon the* 
assumption that they would facilitate a settlement 
In other words, an admissible statement of fact need 
not be independent of the subject matter of the con¬ 
troversy; it is sufficient if the statement is a distinct 
admission of a fact, as distinguished from an offer 
to buy peace or settle a controversy. Under this rule 
it is competent to show, not only admissions of lia- 
ability * * * ” (Italics ours.) 

The case of In Re Breon Lumber Co., 181 Fed. 909, in¬ 
volved a suit by broker for commission for sale of real 
estate. A demand having been made for $10,000, evidence 
was introduced showing that “* # * a compromise was 
offered by which the Breon Lumber Company agreed to 
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give a note for $500 and a deed for three houses in j Phila¬ 
delphia.” And the Court, in its opinion, stated (p,j 910): 

i 

“ Except for the acknowledgment by Mr. Brecjn that 
the Tomb Lumber Company was instrumental in the 
sale of the property, and the implication that it was 
entitled to something by reason of the offer of [settle¬ 
ment, there would be nothing whatever on which to 
base a claim. * * * When, therefore, it is testified 
by Mr. Breon that the Tomb Lumber Company was 
always understood as having been instrumental in 
selling the property, it is persuasive of that fact, not¬ 
withstanding what has been already alluded to.! And 
this is confirmed by the effort made to settle, Vhich, 
while ordinarily not to be taken as an admission of 
liability, may be so, when that, as here, is necessarily 
to be implied from it. 16 Cyc. 948. * * ” (Italics <jmrs.) 

3. Appellant accepted (instead of excepting to j) the 
trial court’s ruling on the admission of the testimony! com¬ 
plained of. We are not in a position to say whether jor to 
what extent the Federal Rules of Procedure have Abro¬ 
gated the effects of the following decisions which holc( that 
error cannot be predicated on the action of the trial jcourt 
in admitting testimony where no exception has beeji re¬ 
served, 

Globe Furniture Co. v. Gately, 51 App. D. C.| 367, 
279 Fed. 1005; 

Scott v. Herr ell, 31 App. 1). C. 45; 

Cooper r. Sillers, 30 App. D. C. 561; 

Dante v. Bagby, 39 App. D. C. 516; 

Carson v. Jackson, 52 App. D. C. 51, 281 Fed. 441; 

but we do say that we inferred from the trial court’s 
ruling, when overruling appellant’s objection, a disagree¬ 
ment with appellant’s conclusion—that the testimony [rep¬ 
resented an offer of compromise—rather than that! evi¬ 
dence of an offer of compromise was inadmissible; | and 
we believed that appellant accepted that version and 
accepted the ruling with the remarks, “Very well, your 
Honor” (App. 19a) and, “All right” (App. 20a). j 


I 


8 


“An objection may be waived either expressly or 
by implication. * * Waiver may be implied from 
the conduct of the objector which induces the court 
and opposing counsel to believe that the objection 
has been withdrawn. * *”—from Trial Technique, 
Goldstein, par. 420, 1935 edition; citing a number of 
cases, including Thomasson v. Wilson, 146 Ill. 384, 
34 N. E. 432. 

4. Even if the testimony were improperly admitted, 
and assuming that appellant did not acept or acquiesce 
in the ruling, appellant waived any error by reason of the 
fact that he examined appellee’s witness Crassas (App. 
26a) and appellant (App. 27a) on the very same conversa¬ 
tion. Hiding v. Century Pub. Co., 108 Ill. App. 549. 

5. Assuming only for purposes hereof that a technical 
error was committed, the judgment should nevertheless be 
affirmed because an examination of the entire record will 
disclose that the substantial rights of the parties were not 
thereby affected and appellee would, and should, have pre¬ 
vailed even if such testimony had not been admitted. 

While appellant, at the trial, admitted and then denied 
so many facts in almost the same breath after he realized 
the effect of his admission (App. 27a-29a), we will take 
the record and, with his admissions, briefly bring out the 
salient points established. 

May 2: Appellant came in (to appellee’s office), listed 
his place of business for sale per listing contract admited 
in evidence for $55,000 which included $7500 liquor stock 
and agreed to pay appellee a 10% commission (App. 12a- 
15a). Appellant admitted that he stated, about one 
month later, that “I don’t remember just what was in 
the card when I listed the place for sale” (App. 29a). 

May 6-13-20: Appellee advertised the place in three 
local newspapers for $55,000. “$7,500 liquor stock in¬ 

cluded in above price.” (App. 17a-18a). Appellant ad¬ 
mited (and then denied) that he stated on June 7: 


“* * * another thing I don’t like, I told them to 
keep my place out of the newspaper and a couple of 
days after I signed up I saw them advertise my place 
for sale in the newspapers * * *” (App. 29a). 

He admits not talking to appellee between May 2j and 
June 5th (App. 28a), so he could not and does not <jlaim 
to have objected to (what should have seemed to him) 
advertising his place for $7500 less than the prick lie 
claimed he asked (App. 11a); and, we might add, it 
would have been without purpose and unusual for ap¬ 
pellee to expend his own money foolishly advertising for 
an unauthorized price, and to consistently do so tjhree 
weeks in succession in three papers. 

I 

June 4th: Appellee procured a contract from the jpur- 
chasers (App. 18a and 23a) which was delivered to ap¬ 
pellant on June 5 (App. 18a, and 25a) in appellant’s ^tore 
and appellant informed sales manager Crassas “that he 
wanted to show the contract to his attorney” (App. 2}5a). 
Now appellant stated the contract was satisfactory in 
every respect except for the price— 

“Q. This contract for the sale provided for $55^000, 
$25,000 down and the rest over a period of time.! If 
they had not included $7500 of liquor, would you have 
signed the contract? A. If it was not, yes.”—from 
appellant’s direct examination (App. 28a). 

and 

I 

“Q. The only objection you had to this contract 
when it was presented to you was the price, was it 
not? A. That is right.”—from appellant’s crj)ss- 
examination (App. 28a). 

Except for his contention that the price should hjave 
been $62,500 ($55,000 plus $7500 for the liquor stock),j we 
have appellee’s case entirely established by appellant’s 
own admissions. And with respect to this sole contention, 
we have him admitting on June 7th that he did not j re- 
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member what his listing contract provided for in that or 
any other respect— 

“* * * I don’t remember just what was in the 
card when I listed the place for sale * * •” (App. 29a) 
and this quoted statement of appellant was not retracted 
by him at any time during the trial. (That 10% was the 
usual and regular commission in a business brokerage deal 
was conceded at the trial; also so testified to, and not con¬ 
tradicted; and that question is not up for review). 

t 

We respectfully submit that the testimony conclusively 
demonstrates that the verdict was right and that the sub¬ 
stantial rights of appellant were not affected by the ad¬ 
mission of the testimony complained of, 

Sec. 269, 40 Stat. 1181, U. S. Code Title 28 par. 391; 

Carson v. Jackson, 52 App. D. C. 51, 281 Fed. 441; 

Standard Oil Co. v. Allen, 50 App. D. C. 87, 267 
Fed. 645, 

and that the judgment should he affirmed. 

Respectfully submitted, 

George P. Lemm, 
Woodward Bldg., 
Washington, D. C. 

Attorney for Appellee. 




